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(d)

Contracting Officer of the action taken but the other procedures in this
clause need not be followed;

(e) No employee engaged in performing work on this contract shall in any
event be paid less than the currently applicable minimum wage specified
under section 6(a)(1) of the Fair Labor Standards Act of 1938, as

amended;

(f) The wage rate and fringe benefits finally determined under this clause
shall be paid to all employees performing in the classification from the
first day on which contract work is performed by them in the
classification. Failure to pay the unlisted employees the compensation
agreed upon by the interested parties or finally determined by the Wage
and Hour Division retroactive to the date such class of employees
commenced contract work shall be a violation of the Act and this
contract;

(g) Upon discovery of failure to comply with this clause, the Wage and Hour
Division shall make a final determination of conformed classification,
wage rate, and/or fringe benefits which shall be retroactive to the date
such class or classes of employees commenced contract work.

(3) If the term of this contract is more than 1 year, the minimum wages and fringe
benefits required for service employees under this contract shall be subject to
adjustment after 1 year and not less often than once every 2 years, under wage
determinations issued by ESA.

(4) The Contractor can discharge the obligation to furnish fringe benefits specified
in the attachment or determined under paragraph 23(c)(2) of this clause by
furnishing any equivalent combinations of bona fide fringe benefits, or by
making equivalent or differential cash payments, in accordance with Subpart B
and C of 29 CFR 4.

Minimum wage: In the absence of a minimum wage attachment for this contract, the
Contractor shall not pay any service or other employees performing this contract less
than the minimum wage specified by section 6(a)(1) of the Fair Labor Standards Act of
1938, as amended (29 U.S.C. §206). Nothing in this clause shall relieve the Contractor
of any other legal or contractual obligation to pay a higher wage to any employee.

Successor contracts: If this contract succeeds a contract subject to the Act under which
substantially the same services were furnished and service employees were paid wages
and fringe benefits provided for in a collective bargaining agreement, then, in the
absence of a minimum wage attachment to this contract, the Contractor may not pay
any service employee performing this contract less than the wages and benefits,
including those accrued and any prospective increases, provided for under that
agreement. No Contractor may be relieved of this obligation unless the limitations of
29 CFR 4.1c(b) apply or unless the Secretary of Labor or the Secretary's authorized
representative:

(1) Determines that the agreement under the predecessor was not the result of arms-
Iength negotiations; or
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(2

(h)

(2) Finds, after a hearing under 29 CFR 4.10, that the wages and benefits provided for
by that agreement vary substantially from those prevailing for similar services in
the locality or determines, as provided in 29 CFR 4.11, that the collective
bargaining agreement applicable to service employees employed under the
predecessor contract was not entered into as a result of arm's length negotiations.
Where it is found in accordance with the review procedures provided in 29 CFR
4.10 and 4.11 and parts 6 and 8 that some or all of the wages and fringe benefits
contained in a predecessor Contractor's collective bargaining agreement are
substantially at variance with those which prevail for services of a character similar
in the locality, and that the collective bargaining agreement applicable to service
employees employed under the predecessor contract was not entered into as a result
of arm's length negotiations, the Department will issue a new or revised wage
determination setting forth the applicable wage rates and fringe benefits. Such
determination shall be made part of the contract or subcontract, in accordance with
the decision of the Administrator, the Administrative Law Judge, or the Board of
Service Contract Appeals, as the case may be, irrespective of whether such
issuance occurs prior to or after the award of a contract or subcontract (53 Comp.
Gen. 401 (1973)). In the case of a wage determination issued solely as a result of a
finding of substantial variance, such determination shall be effective as of the date
of the final administrative decision.

Notification to employees: The Contractor shall notify each service employee
commencing work on this contract of a minimum wage and any fringe benefits
required to be paid, or shall post a notice of these wages and benefits in a prominent
and accessible place at the worksite, using such poster as may be provided by the
Department of Labor.

Safe and sanitary working conditions: The Contractor shall not permit services called
for by this contract to be performed in buildings or surroundings or under working
conditions provided by or under the control or supervision of the Contractor that are
unsanitary, hazardous, or dangerous to the health or safety of service employees. The
Contractor shall comply with the health standards applied under 29 CFR Part 1925.

Records: The Contractor shall maintain for 3 years from the completion of work,
and make available for inspection and transcription by authorized ESA
representatives, a record of the following:

(1) For each employee subject to the Act:

(@) Name and address;

(b)  Work classification or classifications, rate or rates of wages and fringe
benefits provided, rate or rates of payments in lieu of fringe benefits,
and total daily and weekly compensation;

(¢) Daily and weekly hours worked; and

(d) Any deductions, rebates, or refunds from total daily or weekly compensation.

(2)  For those classes of service employees not included in any wage
determination attached to this contract, wage rates or fringe benefits
determined by the interested parties or by ESA under the terms of paragraph
23(c)(3) of this clause. A copy of the report required by paragraph (1) of this
clause will fulfill this requirement.
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Any list of the predecessor Contractor's employees which had been furnished
to the Contractor as prescribed by this clause. The Contractor shall also
make available a copy of this contract for inspection or transcription by
authorized representatives of the Wage and Hour Division. Failure to make
and maintain or to make available these records for inspection and
transcription shall be a violation of the regulations and this contract, and in
the case of failure to produce these records, the Contracting Officer, upon
direction of the Department of Labor and notification to the Contractor, shall
take action to cause suspension of any further payment or advance of funds
until the violation ceases. The Contractor shall permit authorized
representatives of the Wage and Hour Division to conduct interviews with
employees at the worksite during normal working hours.

(i) Pay periods: The Contractor shall unconditionally pay to each employee subject to
the Act all wages due free and clear and without subsequent deduction (except as
otherwise provided by law or regulations, 29 CFR part 4), rebate, or kickback on any

account. These payments shall be made no later than one pay period following the
end of the regular pay period in which the wages were earned or accrued. A pay
period under this Act may not be of any duration longer than semi-monthly.

(G) Withholding of payments and termination of contract: The Contracting Officer shall
withhold from the prime Contractor under this or any other District contract with the

prime contractor any sums the Contracting Officer, or an appropriate officer of the
Labor Department, decides may be necessary to pay underpaid employees. In the
event of failure to pay any employees subject to the Act all or part of the wages or
fringe benefits due under the Act, the Contracting Officer may, after authorization or
by direction of the Department of Labor and written notification to the Contractor,
take action to cause suspension of any further payment or advance of funds until
such violations have ceased. Additionally, any failure to comply with the
requirements of this clause may be grounds for termination for default. In such
event, the District may enter into other contracts or arrangements for completion of
the work, charging the Contractor in default with any additional cost.

(k) Subcontracts: The Contractor agrees to insert this clause in all subcontracts.

(1) Contractor's report:

(1) If there is a wage determination attachment to this contract and any classes of

@

service employees not listed on it are to be employed under the contract, the
Contractor shall report promptly to the Contracting Officer the wages to be paid
and the fringe benefits to be provided each of these classes, when determined
under paragraph 23(c) of this clause.

If wages to be paid or fringe benefits to be furnished any service employees
under the contract are covered in a collective bargaining agreement effective at
any time when the contract is being performed, the Contractor shall provide to
the Contracting Officer a copy of the agreement and full information on the
application and accrual of wages and benefits (including any prospective
increases) to service employees working on the contract. The Contractor shall
report when contract performance begins, in the case of agreements then in
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effect, and shall report subsequently effective agreements, provisions, or
amendments promptly after they are negotiated.

(m) Contractor's Certification: By entering into this contract, the Contractor (and

@)

officials thereof) certifies that neither it (nor he or she) nor any person or firm who

has a substantial interest in the Contractor's firm is a person or firm ineligible to be

awarded District contracts by virtue of the sanctions imposed under section 5 of the
Act. No part of this contract shall be subcontracted to any person or firm ineligible

for award of a District contract under section 5 of the Act. The penalty for making

false statements is prescribed in the U.S. Criminal Code, 18 U.S.C. §1001.

Variations. tolerances. and exemptions involving employment: Notwithstanding any
of the provisions in paragraphs 23(c) through (1) of this clause, the following
employees may be employed in accordance with the following variations, tolerances,
and exemptions authorized by the Secretary of Labor.

(1)@ In accordance with regulations issued under Section 14 of the Fair Labor
Standards Act of 1938 by the Administrator of the Wage and Hour Division,
ESA (29 CFR 520, 521, 524, and 525), apprentices, student learners, and
workers whose earning capacity is impaired by age or by physical or mental
deficiency or injury, may be employed at wages lower than the minimum
wages otherwise required by section 2(a)(1) or 2(b)(1) of the Service
Contract Act, without diminishing any fringe benefits or payments in lieu of
these benefits required under section 2(a)(2) of the Act.

(ii) The Administrator will issue certificates under the Act for employing
apprentices, student-learners, handicapped persons, or handicapped clients of
sheltered workshops not subject to the Fair Labor Standards Act of 1938, or
subject to different minimum rates of pay under the two acts, authorizing
appropriate rates of minimum wages, but without changing requirements

concerning fringe benefits or supplementary cash payments in lieu of these
benefits.

(iii) The Administrator may also withdraw, annul, or cancel such certificates
under 29 CFR 525 and 528.

(2) An employee engaged in an occupation in which the employee customarily and
regularly receives more than $30 a month in tips shall be credited by the
employer against the minimum wage required by section 2(a)(1) or section
2(b)(1) of the Act, in accordance with regulations in 29 CFR 531. However, the
amount of credit shall not exceed 40 percent of the minimum rate specified in
section 6(a)(1) of the Fair Labor Standards Act of 1938 as amended.

25. Cost and Pricing Data:

(a)

This paragraph and paragraphs 25(b) through (e) below shall apply to contractors or
offerors in regards to: (1) any procurement in excess of $100,000, (2) any contract
awarded through competitive sealed proposals, (3) any contract awarded through
sole source procurement, or (4) any change order or contract modification. By
entering into this contract or submitting this offer, the Contractor or offeror certifies
that, to the best of the Contractor’s or offeror’s knowledge and belief, any cost and
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(b)

(©)

d

()

®

pricing data submitted was accurate, complete and current as of the date specified in
the contract or offer.

Unless otherwise provided in the solicitation, the offeror or Contractor shall, before
entering into any contract awarded through competitive sealed proposals or through
sole source procurement or before negotiating any price adjustments pursuant to a
change order or modification, submit cost or pricing data and certification that, to
the best of the Contractor’s knowledge and belief, the cost or pricing data submitted
was accurate, complete, and current as of the date of award of this contract or as of
the date of negotiation of the change order or modification.

If any price, including profit or fee, negotiated in connection with this contract, or
any cost reimbursable under this contract, was increased by any significant amount
because (1) the Contractor or a subcontractor furnished cost or pricing data that
were not complete, accurate, and current as certified by the Contractor, (2) a
subcontractor or prospective subcontractor furnished the Contractor cost or pricing
data that were not complete, accurate, and current as certified by the Contractor, or
(3) any of these parties furnished data of any description that were not accurate, the
price or cost shall be reduced accordingly and the contract shall be modified to
reflect the reduction.

Any reduction in the contract price under paragraph 25(c) above due to defective
data from a prospective subcontractor that was not subsequently awarded, the
subcontract shall be limited to the amount, plus applicable overhead and profit
markup, by which (1) the actual subcontract or (2) the actual cost to the Contractor,
if there was no subcontract, was less than the prospective subcontract cost estimate
submitted by the Contractor; provided that the actual subcontract price was not itself
affected by defective cost or pricing data.

Cost or pricing data includes all facts as of the time of price agreement that prudent
buyers and sellers would reasonably expect to affect price negotiations significantly.
Cost or pricing data are factual, not judgmental, and are therefore verifiable. While
they do not indicate the accuracy of the prospective Contractor’s judgment about
estimated future costs or projections, cost or pricing data do include the data
forming the basis for that judgment. Cost or pricing data are more than historical
accounting data; they are all the facts that can be reasonably expected to contribute
to the soundness of estimates of future costs and to the validity of determinations of
costs already incurred.

The following specific information should be included as cost or pricing data, as
applicable:
(1) Vendor quotations;
2) Nonrecurring costs;
(3)  Information on changes in production methods or purchasing volume;
(4)  Data supporting projections of business prospects and objectives and related
operations costs;
(5)  Unit— cost trends such as those associated with labor efficiency;
(6)  Make or buy decisions;
(7)  Estimated resources to attain business goals;
(8)  Information on management decisions that could have a significant bearing
on costs.
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If the offeror or contractor is required by law to submit cost or pricing data in connection
with pricing this contract or any change order or modification of this contract, the
Contracting Officer or representatives of the Contracting Officer shall have the right to
examine all books, records, documents and other data of the Contractor (including
computations and projections) related to negotiating, pricing, or performing the contract,
change order or modification, in order to evaluate the accuracy, completeness, and
currency of the cost or pricing data. The right of examination shall extend to all
documents necessary to permit adequate evaluation of the cost or pricing data submitted,
along with the computations and projections used. Contractor shall make available at its
office at all reasonable times the materials described above for examination, audit, or
reproduction until three years after the later of:

(1)  final payment under the contract;

(2) final termination settlement; or

(3)  the final disposition of any appeals under the disputes clause or of litigation
or the settlement of claims arising under or relating to the contract.

26. Multivear Contracts:

(a)

®

A multiyear contract shall not be binding or give rise to any claim or demand against the
District until approved by the Council of the District of Columbia and signed by the CO.

If funds are not appropriated or otherwise made available for the continued performance in a
subsequent year of a multiyear contract, the contract for the subsequent year shall be
terminated, either automatically or in accordance with the termination clause of the contract.
Unless otherwise provided for in the contract, the effect of termination is to discharge both
the District and the Contractor from future performance of the contract, but not from the
existing obligations. The Contractor shall be reimbursed for the reasonable value of any
non-recurring costs incurred but not amortized in the price of the supplies or services
delivered under the contract.

27. Termination of Contracts for Certain Crimes and Violations:

@

®)

The District may terminate without liability any contract and may deduct from the
contract price or otherwise recover the full amount of any fee, commission,
percentage, gift, or consideration paid if:

(1)  The Contractor has been convicted of a crime arising out of or in connection
with the procurement of any work to be done or any payment to be made
under the contract; or

(2)  There has been any breach or violation of:

(A) Any provision of the Procurement Practices Act of 1985, as amended, or
(B) The contract provision against contingent fees.

If a contract is terminated pursuant to this section, the Contractor:

(1)  May be paid only the actual costs of the work performed to the date of
termination, plus termination costs, if any; and

2) Shall refund all profits or fixed fees realized under the Contract.
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The rights and remedies contained in this are in addition to any other right or
remedy provided by law, and the exercise of any of them is not a waiver of any
other right or remedy provided by law.

28. Invoice Pavment:

(a)

(b)

©

d

(©)

The District will make payments to the Contractor, upon the submission of proper
invoices, at the prices stipulated in this contract, for supplies delivered and accepted
or services performed and accepted, less any discounts, allowances or adjustments
provided for in this contract.

The District will pay the Contractor on or before the 30™ day after receiving a proper invoice
from the Contractor.

To constitute a proper invoice, the Contractor shall submit the following information on the
invoice:

€)) Contractor’s name, federal tax ID and invoice date (date invoices as of the date of
mailing or transmittal);

(2)  Contract number and invoice number;

(3)  Description, price, quantity and the date(s) that the supplies or services were
delivered or performed;

4) Other supporting documentation or information, as required by the Contracting
Officer;

5 Name, title, telephone number and complete mailing address of the responsible
official to whom payment is to be sent;

(6)  Name, title, phone number of person preparing the invoice;

(7)  Name, title, phone number and mailing address of person (if different from the
person identified in 28(c)(6) above) to be notified in the event of a defective
invoice; and

(8) Authorized signature.

For contracts subject to the 51% District Residents New Hires Requirements and First
Source Employment Agreement requirements, final request for payment must be
accompanied by the report or a waiver of compliance required in paragraph 35(e) of clause
35 51% District Residents New Hires Requirements and First Source Employment
Agreement.

No final payment shall be made to the Contractor until the agency CFO has received the
Contracting Officer’s final determination or approval of waiver of the Contractor’s
compliance with 51% District Residents New Hires Requirements and First Source
Employment Agreement requirements.

29. Assignment of Contract Pavments:

(@)

In accordance with 27 DCMR 3250, the Contractor may assign to a bank, trust company, or
other financing institution funds due or to become due as a result of the performance of this
contract. :
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(b)  Any assignment shall cover all unpaid amounts payable under this contract, and shall not be
made to more than one party.

(¢)  Notwithstanding an assignment of contract payments, the Contractor, not the assignee, is
required to prepare invoices. Where such an assignment has been made, the original copy of
the invoice must refer to the assignment and must show that payment of the invoice is to be
made directly to the assignee as follows:

“Pursuant to the instrument of assignment dated

(name and address of assignee).”

make payment of this invoice to

30. The Quick Payment Act:

(a) Interest Penalties to Contractors

(1) The District will pay interest penalties on amounts due to the Contractor under the Quick
Payment Act, D.C. Official Code §2-221.01 ef seq., for the period beginning on the day after
the required payment date and ending on the date on which payment of the amount is made.
Interest shall be calculated at the rate of 1% per month. No interest penalty shall be paid if
payment for the completed delivery of the item of property or service is made on or before:

(a) the 3™ day after the required payment date for meat or a meat product;
(b) the 5" day after the required payment date for an agricultural commodity; or
(c) the 15™ day after the required payment date for any other item.

(2) Any amount of an interest penalty which remains unpaid at the end of any 30-day period
shall be added to the principal amount of the debt and thereafter interest penalties shall
accrue on the added amount.

(b) Payments to Subcontractors

(1) The Contractor must take one of the following actions within seven (7) days of receipt of
any amount paid to the Contractor by the District for work performed by any subcontractor
under this contract:

(a) Pay the subcontractor for the proportionate share of the total payment received from
the District that is attributable to the subcontractor for work performed under the
contract; or

(b) Notify the District and the subcontractor, in writing, of the Contractor’s intention to
withhold all or part of the subcontractor’s payment and state the reason for the
nonpayment.

(2) The Contractor must pay any subcontractor or supplier interest penalties on amounts due to
the subcontractor or supplier beginning on the day after the payment is due and ending on
the date on which the payment is made. Interest shall be calculated at the rate of 1% per
month. No interest penalty shall be paid on the following if payment for the completed
delivery of the item of property or service is made on or before:

(a) the 3" day after the required payment date for meat or a meat product;
(b) the 5" day after the required payment date for an agricultural commodity; or
(c) the 15t day after the required payment date for any other item.
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(3) Any amount of an interest penalty which remains unpaid by the Contractor at the end of any

30-day period shall be added to the principal amount of the debt to the subcontractor and
thereafter interest penalties shall accrue on the added amount.

(4) A dispute between the Contractor and subcontractor relating to the amounts or entitlement of

a subcontractor to a payment or a late payment interest penalty under the Quick Payment
Act does not constitute a dispute to which the District of Columbia is a party. The District
of Columbia may not be interpleaded in any judicial or administrative proceeding involving
such a dispute.

Subcontract requirements

The Contractor shall include in each subcontract under this contract a provision
requiring the subcontractor to include in its contract with any lower-tier
subcontractor or supplier the payment and interest clauses required under
paragraphs (1) and (2) of D.C. Official Code §2-221.02(d).

31. Authorized Changes by the Contracting Officer (CO):

(a)

(b)

©

The CO is the only person authorized to approve changes in any of the requirements of this
contract.

The Contractor shall not comply with any order, directive or request that changes or
modifies the requirements of this contract, unless issued in writing and signed by the CO.

In the event the Contractor effects any change at the instruction or request of any person
other than the CO, the change will be considered to have been made without authority and
no adjustment will be made in the contract price to cover any cost increase incurred as a
result thereof.

32. Contract Administrator (CA):

(@)

The CA is responsible for general administration of the contract and advising the CO as to
the Contractor’s compliance or noncompliance with the contract, The CA has the
responsibility of ensuring the work conforms to the requirements of the contract and such
other responsibilities and authorities as may be specified in the contract. These include;

(1)  Keeping the CO fully informed of any technical or contractual difficulties
encountered during the performance period and advising the CO of any potential
problem areas under the contract;

(2)  Coordinating site entry for Contractor personnel, if applicable;
(3)  Reviewing invoices for completed work and recommending approval by the CO if

the Contractor’s costs are consistent with the negotiated amounts and progress is
satisfactory and commensurate with the rate of expenditure;
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(4)  Reviewing and approving invoices for deliverables to ensure receipt of goods and
services. This includes the timely processing of invoices and vouchers in accordance
with the District’s payment provisions; and

(5)  Maintaining a file that includes all contract correspondence, modifications, records
of inspections (site, data, equipment) and invoice or vouchers.
(b)  The CA shall NOT have the authority to:

(1)  Award, agree to, or sign any contract, delivery order or task order. Only the CO shall
make contractual agreements, commitments or modifications;

(2)  Grant deviations from or waive any of the terms and conditions of the contract;

(3)  Increase the dollar limit of the contract or authorize work beyond the dollar limit of
the contract,

(4)  Authorize the expenditure of funds by the Contractor;
(5) Change the period of performance; or
(6)  Authorize the use of District property, except as specified under the contract.

(c)  The Contractor will be fully responsible for any changes not authorized in advance, in
writing, by the CO; may be denied compensation or other relief for any additional work
performed that is not so authorized; and may also be required, at no additional cost to the
District, to take all corrective action necessitated by reason of the unauthorized changes.

33. Publicity:

The Contractor shall at all times obtain the prior written approval from the CO before it, any of its officers,
agents, employees or subcontractors, either during or after expiration or termination of the contract, make
any statement, or issue any material, for publication through any medium of communication, bearing on the
work performed or data collected under this contract.

34. Freedom of Information Act:

The District of Columbia Freedom of Information Act, at D.C. Official Code §2-532 (a-3), requires the
District to make available for inspection and copying any record produced or collected pursuant to a
District contract with a private contractor to perform a public function, to the same extent as if the record
were maintained by the agency on whose behalf the contract is made. If the Contractor receives a request
for such information, the Contractor shall immediately send the request to the CA who will provide the
request to the FOIA Officer for the agency with programmatic responsibility in accordance with the D.C.
Freedom of Information Act. If the agency with programmatic responsibility receives a request for a record
maintained by the Contractor pursuant to the contract, the CA will forward a copy to the Contractor. In
either event, the Contractor is required by law to provide all responsive records to the CA within the
timeframe designated by the CA. The FOIA Officer for the agency with programmatic responsibility will
determine the releasability of the records. The District will reimburse the Contractor for the costs of
searching and copying the records in accordance with D.C. Official Code §2-532 and Chapter 4 of Title 1
of the D.C. Municipal Regulations.
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35. 351% District Residents New Hires Requirements and First Source Employment Agreement:

()

(b)

(©

(d)

©)

®

The Contractor shall comply with the First Source Employment Agreement Act of 1984, as
amended, D.C. Official Code §2-219.01 ef seq. (“First Source Act”).

The Contractor shall enter into and maintain, during the term of the contract, a First Source
Employment Agreement with DOES, in which the Contractor shall agree that:

(1)  The first source for finding employees to fill all jobs created in order to perform this
contract shall be the DOES; and

(2)  The first source for finding employees to fill any vacancy occurring in all jobs
covered by the First Source Employment Agreement shall be the First Source
Register.

The Contractor shall submit to DOES, no later than the 10" of each month following
execution of the contract, a First Source Agreement Contract Compliance Report (“contract
compliance report”) to verify its compliance with the First Source Agreement for the
preceding month. The contract compliance report for the contract shall include the:

(1) Number of employees needed;
(2) Number of current employees transferred;
(3) Number of new job openings created,
(4) Number of job openings listed with DOES;
(5) Total number of all District residents hired for the reporting period and the cumulative
total number of District residents hired; and
(6) Total number of all employees hired for the reporting period and the cumulative total
number of employees hired, including:
(a) Name;
(b) Social security number;
(c) Job title;
(d) Hire date;
(e) Residence; and
(f) Referral source for all new hires.

If the contract amount is equal to or greater than $100,000, the Contractor agrees that 51%
of the new employees hired for the contract shall be District residents.

With the submission of the Contractor’s final request for payment from the District, the
Contractor shall:

(1) Document in a report to the CO its compliance with section 35(d) of this clause; or

(2) Submit a request to the CO for a waiver of compliance with section 35(d) of this clause
and include the following documentation:

(a) Material supporting a good faith effort to comply;

(b) Referrals provided by DOES and other referral sources;

(c) Advertisement of job openings listed with DOES and other referral sources; and

(d) Any documentation supporting the waiver request pursuant to section 35(f) of
this clause.

The CO may waive the provisions of section 35(d) of this clause if the CO finds that:

(1) A good faith effort to comply is demonstrated by the Contractor;
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(2)

(h)

®

(2) The Contractor is located outside the Washington Standard Metropolitan Statistical Area
and none of the contract work is performed inside the Washington Standard
Metropolitan Statistical Area which includes the District of Columbia; the Virginia
Cities of Alexandria, Falls Church, Manassas, Manassas Park, Fairfax, and
Fredericksburg, the Virginia Counties of Fairfax, Arlington, Prince William, Loudoun,
Stafford, Clarke, Warren, Fauquier, Culpeper, Spotsylvania, and King George; the

Maryland Counties of Montgomery, Prince Georges, Charles, Frederick, and Calvert; and
the West Virginia Counties of Berkeley and Jefferson.

(3) The Contractor enters into a special workforce development training or placement
arrangement with DOES; or

(4) DOES certifies that there are insufficient numbers of District residents in the labor
market possessing the skills required by the positions created as a result of the contract.

Upon receipt of the contractor’s final payment request and related documentation pursuant
to sections 35(e) and 35(f) of this clause, the CO shall determine whether the Contractor is
in compliance with section 35(d) or whether a waiver of compliance pursuant to section
35(f) is justified. If the CO determines that the Contractor is in compliance, or that a waiver
of compliance is justified, the CO shall, within two business days of making the
determination forward a copy of the determination to the agency Chief Financial Officer and
the CA.

Willful breach of the First Source Employment Agreement, or failure to submit the report
pursuant to section 35(e) of this clause, or deliberate submission of falsified data, may be
enforced by the CO through imposition of penalties, including monetary fines of 5% of the
total amount of the direct and indirect labor costs of the contract. The Contractor shall make
payment to DOES. The Contractor may appeal to the D.C. Contract Appeals Board as
provided in this contract any decision of the CO pursuant to this section 35(h).

The provisions of sections 35(d) through 35(h) of this clause do not apply to nonprofit
organizations.

36. Section 504 of the Rehabilitation Act of 1973, as amended:

During the performance of the contract, the Contractor and any of its subcontractors shall comply
with Section 504 of the Rehabilitation Act of 1973, as amended. This Act prohibits discrimination
against disabled people in federally funded programs and activities. See 29 U.S.C. § 794 ef segq.

37. Americans With Disabilities Act of 1990 (ADA):

During the performance of this contract, the Contractor and any of its subcontractors shall comply
with the ADA. The ADA makes it unlawful to discriminate in employment against a qualified
individual with a disability. See 42 U.S.C. §12101 et seq.

38. Way to Work Amendment Act of 2006:

(a)

Except as described in section 38(h) of this clause, the Contractor shall comply with Title I
of the Way to Work Amendment Act of 2006, effective June 8, 2006 (D.C. Law 16-118,
D.C. Official Code §2-220.01 ef seq.) (“Living Wage Act of 2006™), for contracts for
services in the amount of $100,000 or more in a 12-month period.
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(b)

The Contractor shall pay its employees and subcontractors who perform services under the
contract no less than the current living wage published on the OCP website at
www.ocp.dc.gov.

The Contractor shall include in any subcontract for $15,000 or more a provision requiring
the subcontractor to pay its employees who perform services under the contract no less than
the current living wage rate.

The DOES may adjust the living wage annually and the OCP will publish the current living
wage rate on its website at www.ocp.de.gov.

The Contractor shall provide a copy of the Fact Sheet attached to the contract to each
employee and subcontractor who performs services under the contract. The Contractor shall
also post the Notice attached to the contract in a conspicuous place in its place of business.
The Contractor shall include in any subcontract for $15,000 or more a provision requiring
the subcontractor to post the Notice in a conspicuous place in its place of business.

The Contractor shall maintain its payroll records under the contract in the regular course of
business for a period of at least three (3) years from the payroll date, and shall include this
requirement in its subcontracts for $15,000 or more under the contract.

The payment of wages required under the Living Wage Act of 2006 shall be consistent with
and subject to the provisions of D.C. Official Code §32-1301 ef seq.

The requirements of the Living Wage Act of 2006 do not apply to:

(1)  Contracts or other agreements that are subject to higher wage level determinations
required by federal law;

(2)  Existing and future collective bargaining agreements, provided, that the future
collective bargaining agreement results in the employee being paid no less than the
established living wage;

(3)  Contracts for electricity, telephone, water, sewer or other services provided by a
regulated utility;

©)) Contracts for services needed immediately to prevent or respond to a disaster or
eminent threat to public health or safety declared by the Mayor;

(5)  Contracts or other agreements that provide trainees with additional services
including, but not limited to, case management and job readiness services; provided
that the trainees do not replace employees subject to the Living Wage Act of 2006;

(6)  Anemployee under 22 years of age employed during a school vacation period, or
enrolled as a full-time student, as defined by the respective institution, who is in high
school or at an accredited institution of higher education and who works less than 25

hours per week; provided that he or she does not replace employees subject to the
Living Wage Act of 2006;

(7 Tenants or retail establishments that occupy property constructed or improved by
receipt of government assistance from the District of Columbia; provided, that the
tenant or retail establishment did not receive direct government assistance from the
District;

(8)  Employees of nonprofit organizations that employ not more than 50 individuals and
qualify for taxation exemption pursuant to section 501(c)(3) of the Internal Revenue
Code of 1954, approved August 16, 1954 (68A Stat. 163; 26 U.S.C. § 501(c)(3));
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(9)  Medicaid provider agreements for direct care services to Medicaid recipients,
provided, that the direct care service is not provided through a home care agency, a
community residence facility, or a group home for mentally retarded persons as those
terms are defined in section 2 of the Health-Care and Community Residence Facility,
Hospice, and Home Care Licensure Act of 1983, effective February 24, 1984 (D.C.
Law 5-48; D.C. Official Code § 44-501); and

(10)  Contracts or other agreements between managed care organizations and the Health
Care Safety Net Administration or the Medicaid Assistance Administration to
provide health services.

The Mayor may exempt a contractor from the requirements of the Living Wage Act of 2006,
subject to the approval of Council, in accordance with the provisions of Section 109 of the
Living Wage Act of 2006.

39. Contracts that Cross Fiscal Years:

Continuation of this contract beyond the current fiscal year is contingent upon future fiscal appropriations.

40. Confidentiality of Information:

The Contractor shall keep all information relating to any employee or customer of the District in absolute
confidence and shall not use the information in connection with any other matters; nor shall it disclose any
such information to any other person, firm or corporation, in accordance with the District and federal laws
governing the confidentiality of records.

41. Time:

Time, if stated in a number of days, will include Saturdays, Sundays and holidays, unless otherwise stated

herein.

42. Rights in Data:

(a)

(b)

(©

“Data,” as used herein, means recorded information, regardless of form or the media on
which it may be recorded. The term includes technical data and computer software. The
term does not include information incidental to contract administration, such as financial,
administrative, cost or pricing, or management information.

The term “Technical Data”, as used herein, means recorded information, regardless of form
or characteristic, of a scientific or technical nature. It may, for example, document research,
experimental, developmental or engineering work, or be usable or used to define a design or
process or to procure, produce, support, maintain, or operate material. The data may be
graphic or pictorial delineations in media such as drawings or photographs, text in
specifications or related performance or design type documents or computer printouts.
Examples of technical data include research and engineering data, engineering drawings and
associated lists, specifications, standards, process sheets, manuals, technical reports, catalog
item identifications, and related information, and computer software documentation.
Technical data does not include computer software or financial, administrative, cost and
pricing, and management data or other information incidental to contract administration.
The term “Computer Software”, as used herein means computer programs and computer
databases. “Computer Programs”, as used herein means a series of instructions or
statements in a form acceptable to a computer, designed to cause the computer to execute an
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operation or operations. "Computer Programs” include operating systems, assemblers,
compilers, interpreters, data management systems, utility programs, sort merge programs,
and automated data processing equipment maintenance diagnostic programs, as well as
applications programs such as payroll, inventory control and engineering analysis programs.
Computer programs may be either machine-dependent or machine-independent, and may be
general purpose in nature or designed to satisfy the requirements of a particular user.

The term "computer databases”, as used herein, means a collection of data in a form capable
of being processed and operated on by a computer.

All data first produced in the performance of this Contract shall be the sole property of the
District. The Contractor hereby acknowledges that all data, including, without limitation,
computer program codes, produced by Contractor for the District under this Contract, are
works made for hire and are the sole property of the District; but, to the extent any such data
may not, by operation of law, be works made for hire, Contractor hereby transfers and
assigns to the District the ownership of copyright in such works, whether published or
unpublished. The Contractor agrees to give the District all assistance reasonably necessary
to perfect such rights including, but not limited to, the works and supporting documentation
and the execution of any instrument required to register copyrights. The Contractor agrees
not to assert any rights in common law or in equity in such data. The Contractor shall not
publish or reproduce such data in whole or in part or in any manner or form, or authorize
others to do so, without written consent of the District until such time as the District may
have released such data to the public.

The District will have restricted rights in data, including computer software and all
accompanying documentation, manuals and instructional materials, listed or described in a
license or agreement made a part of this contract, which the parties have agreed will be
furnished with restricted rights, provided however, notwithstanding any contrary provision
in any such license or agreement, such restricted rights shall include, as a minimum the right
to:

(1)  Use the computer software and all accompanying documentation and
manuals or instructional materials with the computer for which or with which
it was acquired, including use at any District installation to which the
computer may be transferred by the District;

(2)  Use the computer software and all accompanying documentation and
manuals or instructional materials with a backup computer if the computer
for which or with which it was acquired is inoperative;

3) Copy computer programs for safekeeping (archives) or backup purposes; and
modify the computer software and all accompanying documentation and
manuals or instructional materials, or combine it with other software, subject
to the provision that the modified portions shall remain subject to these
restrictions.

The restricted rights set forth in section 42(f) of this clause are of no effect unless

(1)  the data is marked by the Contractor with the following legend:

“RESTRICTED RIGHTS LEGEND

Use, duplication, or disclosure is subject to restrictions stated in Contract
No. with (Contractor’s Name)”, and

SCP. 34

I

YT




July 2010

(h)
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(k)

0

(m)

2) If the data is computer software, the related computer software
documentation includes a prominent statement of the restrictions applicable
to the computer software. The Contractor may not place any legend on the
computer software indicating restrictions on the District’s rights in such
software unless the restrictions are set forth in a license or agreement made a
part of the contract prior to the delivery date of the software. Failure of the
Contractor to apply a restricted rights legend to such computer software shall
relieve the District of liability with respect to such unmarked software.

In addition to the rights granted in section 42(f) of this clause, the Contractor hereby grants
to the District a nonexclusive, paid-up license throughout the world, of the same scope as
restricted rights set forth in section 42(f) of this clause, under any copyright owned by the
Contractor, in any work of authorship prepared for or acquired by the District under this
contract. Unless written approval of the Contracting Officer is obtained, the Contractor shall
not include in technical data or computer software prepared for or acquired by the District
under this contract any works of authorship in which copyright is not owned by the
Contractor without acquiring for the District any rights necessary to perfect a copyright
license of the scope specified in the first sentence of this paragraph.

Whenever any data, including computer software, are to be obtained from a subcontractor
under this contract, the Contractor shall use this clause 42, Rights in Data, in the
subcontract, without alteration, and no other clause shall be used to enlarge or diminish the
District’s or the Contractor’s rights in that subcontractor data or computer software which is
required for the District.

For all computer software furnished to the District with the rights specified in section 42(e),
the Contractor shall furnish to the District, a copy of the source code with such rights of the
scope specified in section 42(e) of this clause. For all computer software furnished to the
District with the restricted rights specified in section 42(f), the District, if the Contractor,
either directly or through a successor or affiliate shall cease to provide the maintenance or
warranty services provided the District under this contract or any paid-up maintenance
agreement, or if Contractor should be declared bankrupt or insolvent by a court of competent
jurisdiction, shall have the right to obtain, for its own and sole use only, a single copy of the
then current version of the source code supplied under this contract, and a single copy of the
documentation associated therewith, upon payment to the person in control of the source
code the reasonable cost of making each copy.

_ The Contractor shall indemnify and save and hold harmless the District, its officers, agents

and employees acting within the scope of their official duties against any liability, including
costs and expenses, (i) for violation of proprietary rights, copyrights, or rights of privacy,
arising out of the publication, translation, reproduction, delivery, performance, use or
disposition of any data furnished under this contract, or (ii) based upon any data furnished
under this contract, or based upon libelous or other unlawful matter contained in such data.

Nothing contained in this clause shall imply a license to the District under any patent, or be
construed as affecting the scope of any license or other right otherwise granted to the
District under any patent.

Sections 42(f), 42(g), 42(h), 42(k) and 42(1) of this clause are not applicable to material
furnished to the Contractor by the District and incorporated in the work furnished under .
contract, provided that such incorporated material is identified by the Contractor at the time
of delivery of such work.
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43. Other Contractors:

The Contractor shall not commit or permit any act that will interfere with the performance of work by
another District contractor or by any District employee.

44. Subcontracts:

The Contractor hereunder shall not subcontract any of the Contractor’s work or services to any
subcontractor without the prior written consent of the CO. Any work or service so subcontracted shall be
performed pursuant to a subcontract agreement, which the District will have the right to review and
approve prior to its execution by the Contractor. Any such subcontract shall specify that the Contractor and
the subcontractor shall be subject to every provision of this contract. Notwithstanding any such subcontract
approved by the District, the Contractor shall remain liable to the District for all Contractor's work and
services required hereunder.

45. Subcontracting Requirements:

(a) Mandatory Subcontracting Requirements

(1) Unless a waiver was granted, for all contracts in excess of $250,000, at least 35% of
the dollar volume shall be subcontracted to certified small business enterprises;
provided, however, that the costs of materials, goods, and supplies shall not be
counted towards the 35% subcontracting requirement unless such materials, goods |
and supplies are purchased from certified small business enterprises.

(2)  If there are insufficient qualified small business enterprises to completely fulfill the
requirement of section 45(a)(1) of this clause, then the subcontracting may be
satisfied by subcontracting 35% of the dollar volume to any certified business
enterprises; provided, however, that all reasonable efforts shall be made to ensure
that qualified small business enterprises are significant participants in the overall
subcontracting work.

(3) A prime contractor which is certified as a small, local or disadvantaged business
enterprise shall not be required to comply with the provisions of sections 45(a)(1)
and 45(a)(2) of this clause.

(b) Subcontracting Plan

If the prime contractor is required by law to subcontract under this contract, it must subcontract at
least 35% of the dollar volume of this contract in accordance with the provisions of section 45(a) of
this clause. The prime contractor responding to this solicitation which is required to subcontract
shall be required to submit with its proposal, a notarized statement detailing its subcontracting plan.
Proposals responding to this RFP shall be deemed nonresponsive and shall be rejected if the offeror
is required to subcontract, but fails to submit a subcontracting plan with its proposal. Once the plan
is approved by the CO, changes to the plan will only occur with the prior written approval of the
CO and the Director of DSLBD. Each subcontracting plan shall include the following:

(1) A description of the goods and services to be provided by SBEs or, if insufficient
qualified SBEs are available, by any certified business enterprises;

(2) A statement of the dollar value of the bid that pertains to the subcontracts to be
performed by the SBESs or, if insufficient qualified SBEs are available, by any
certified business enterprises;
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The names and addresses of all proposed subcontractors who are SBEs or, if
insufficient SBEs are available, who are certified business enterprises;

The name of the individual employed by the prime contractor who will administer
the subcontracting plan, and a description of the duties of the individual;

A description of the efforts the prime contractor will make to ensure that SBEgs, or, if
insufficient SBEs are available, that certified business enterprises will have an
equitable opportunity to compete for subcontracts;

In all subcontracts that offer further subcontracting opportunities, assurances that the
prime contractor will include a statement, approved by the contracting officer, that
the subcontractor will adopt a subcontracting plan similar to the subcontracting plan
required by the contract;

Assurances that the prime contractor will cooperate in any studies or surveys that
may be required by the contracting officer, and submit periodic reports, as requested
by the contracting officer, to allow the District to determine the extent of compliance
by the prime contractor with the subcontracting plan;

A list of the type of records the prime contractor will maintain to demonstrate
procedures adopted to comply with the requirements set forth in the subcontracting
plan, and assurances that the prime contractor will make such records available for
review upon the District’s request; and

A description of the prime contractor’s recent effort to locate SBEs or, if insufficient
SBEs are available, certified business enterprises, and to award subcontracts to them.

() Subcontracting Plan Compliance Reporting.

If the Contractor has an approved subcontracting plan required by law under this contract, the
Contractor shall submit to the CO and the Director of DSLBD, no later than the 21* of each month
following execution of the contract, a Subcontracting Plan Compliance Report to verify its
compliance with the subcontracting requirements for the preceding month. The monthly
subcontracting plan compliance report shall include the following information:

®
@
&)

@
®)
(©6)

™

The dollar amount of the contract or procurement;
A brief description of the goods procured or the services contracted for;

The name of the business enterprise from which the goods were procured or services
contracted;

Whether the subcontractors to the contract are currently certified business
enterprises;

The dollar percentage of the contract awarded to SBEs, or if insufficient SBEs, to
other certified business enterprises:

A description of the activities the Contractor engaged in, in order to achieve the
subcontracting requirements set forth in its plan; and

A description of any changes to the activities the Contractor intends to make by the
next month to achieve the requirements set forth in its plan.

(d) Enforcement and Penalties for Breach of Subcontracting Plan

M

If during the performance of this contract, the Contractor fails to comply with its
approved subcontracting plan, and the CO determines the Contractor’s failure to bea
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material breach of the contract, the CO shall have cause to terminate the contract
under the default provisions at clause 8 Default hereof.

(2)  There shall be a rebuttable presumption that a contractor willfully breached its
approved subcontracting plan if the contractor (i) fails to submit any required
monitoring or compliance report; or (ii) submits a monitoring or compliance report
with the intent to defraud.

(3) A contractor that is found to have willfully breached its approved subcontracting
plan for utilization of certified business enterprises in the performance of a contract
shall be subject to the imposition of penalties, including monetary fines of $15,000
or 5% of the total amount of the work that the contractor was to subcontract to
certified business enterprises, whichever is greater, for each such breach.

46. Equal Emplovment Opportunity:

In accordance with the District of Columbia Administrative Issuance System, Mayor’s Order 85-85 dated
June 10, 1985, the forms for completion of the Equal Employment Opportunity Information Report are
incorporated in the contract. An award cannot be made to any offeror who has not satisfied the equal
employment requirements.

47. Contracts in Excess of One Millions Dollars:
Any contract in excess of $1,000,000 shall not be binding or give rise to any claim or demand against the
District until approved by the Council of the District of Columbia and signed by the CO.

48. Governing Law:

This contract, and any disputes arising out of or related to this contract, shall be governed by, and construed
in accordance with, the laws of the District of Columbia.
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