


























July 2010

(4)  Reviewing and approving invoices for deliverables to ensure receipt of goods and
services. This includes the timely processing of invoices and vouchers in accordance
with the District’s payment provisions; and

(5)  Maintaining a file that includes all contract correspondence, modifications, records
of inspections (site, data, equipment) and invoice or vouchers.
(b)  The CA shall NOT have the authority to:

(1)  Award, agree to, or sign any contract, delivery order or task order. Only the CO shall
make contractual agreements, commitments or modifications;

(2)  Grant deviations from or waive any of the terms and conditions of the contract;

(3)  Increase the dollar limit of the contract or authorize work beyond the dollar limit of
the contract,

(4)  Authorize the expenditure of funds by the Contractor;
(5) Change the period of performance; or
(6)  Authorize the use of District property, except as specified under the contract.

(c)  The Contractor will be fully responsible for any changes not authorized in advance, in
writing, by the CO; may be denied compensation or other relief for any additional work
performed that is not so authorized; and may also be required, at no additional cost to the
District, to take all corrective action necessitated by reason of the unauthorized changes.

33. Publicity:

The Contractor shall at all times obtain the prior written approval from the CO before it, any of its officers,
agents, employees or subcontractors, either during or after expiration or termination of the contract, make
any statement, or issue any material, for publication through any medium of communication, bearing on the
work performed or data collected under this contract.

34. Freedom of Information Act:

The District of Columbia Freedom of Information Act, at D.C. Official Code §2-532 (a-3), requires the
District to make available for inspection and copying any record produced or collected pursuant to a
District contract with a private contractor to perform a public function, to the same extent as if the record
were maintained by the agency on whose behalf the contract is made. If the Contractor receives a request
for such information, the Contractor shall immediately send the request to the CA who will provide the
request to the FOIA Officer for the agency with programmatic responsibility in accordance with the D.C.
Freedom of Information Act. If the agency with programmatic responsibility receives a request for a record
maintained by the Contractor pursuant to the contract, the CA will forward a copy to the Contractor. In
either event, the Contractor is required by law to provide all responsive records to the CA within the
timeframe designated by the CA. The FOIA Officer for the agency with programmatic responsibility will
determine the releasability of the records. The District will reimburse the Contractor for the costs of
searching and copying the records in accordance with D.C. Official Code §2-532 and Chapter 4 of Title 1
of the D.C. Municipal Regulations.
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35. 351% District Residents New Hires Requirements and First Source Employment Agreement:

()

(b)

(©

(d)

©)

®

The Contractor shall comply with the First Source Employment Agreement Act of 1984, as
amended, D.C. Official Code §2-219.01 ef seq. (“First Source Act”).

The Contractor shall enter into and maintain, during the term of the contract, a First Source
Employment Agreement with DOES, in which the Contractor shall agree that:

(1)  The first source for finding employees to fill all jobs created in order to perform this
contract shall be the DOES; and

(2)  The first source for finding employees to fill any vacancy occurring in all jobs
covered by the First Source Employment Agreement shall be the First Source
Register.

The Contractor shall submit to DOES, no later than the 10" of each month following
execution of the contract, a First Source Agreement Contract Compliance Report (“contract
compliance report”) to verify its compliance with the First Source Agreement for the
preceding month. The contract compliance report for the contract shall include the:

(1) Number of employees needed;
(2) Number of current employees transferred;
(3) Number of new job openings created,
(4) Number of job openings listed with DOES;
(5) Total number of all District residents hired for the reporting period and the cumulative
total number of District residents hired; and
(6) Total number of all employees hired for the reporting period and the cumulative total
number of employees hired, including:
(a) Name;
(b) Social security number;
(c) Job title;
(d) Hire date;
(e) Residence; and
(f) Referral source for all new hires.

If the contract amount is equal to or greater than $100,000, the Contractor agrees that 51%
of the new employees hired for the contract shall be District residents.

With the submission of the Contractor’s final request for payment from the District, the
Contractor shall:

(1) Document in a report to the CO its compliance with section 35(d) of this clause; or

(2) Submit a request to the CO for a waiver of compliance with section 35(d) of this clause
and include the following documentation:

(a) Material supporting a good faith effort to comply;

(b) Referrals provided by DOES and other referral sources;

(c) Advertisement of job openings listed with DOES and other referral sources; and

(d) Any documentation supporting the waiver request pursuant to section 35(f) of
this clause.

The CO may waive the provisions of section 35(d) of this clause if the CO finds that:

(1) A good faith effort to comply is demonstrated by the Contractor;
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(2)

(h)

®

(2) The Contractor is located outside the Washington Standard Metropolitan Statistical Area
and none of the contract work is performed inside the Washington Standard
Metropolitan Statistical Area which includes the District of Columbia; the Virginia
Cities of Alexandria, Falls Church, Manassas, Manassas Park, Fairfax, and
Fredericksburg, the Virginia Counties of Fairfax, Arlington, Prince William, Loudoun,
Stafford, Clarke, Warren, Fauquier, Culpeper, Spotsylvania, and King George; the

Maryland Counties of Montgomery, Prince Georges, Charles, Frederick, and Calvert; and
the West Virginia Counties of Berkeley and Jefferson.

(3) The Contractor enters into a special workforce development training or placement
arrangement with DOES; or

(4) DOES certifies that there are insufficient numbers of District residents in the labor
market possessing the skills required by the positions created as a result of the contract.

Upon receipt of the contractor’s final payment request and related documentation pursuant
to sections 35(e) and 35(f) of this clause, the CO shall determine whether the Contractor is
in compliance with section 35(d) or whether a waiver of compliance pursuant to section
35(f) is justified. If the CO determines that the Contractor is in compliance, or that a waiver
of compliance is justified, the CO shall, within two business days of making the
determination forward a copy of the determination to the agency Chief Financial Officer and
the CA.

Willful breach of the First Source Employment Agreement, or failure to submit the report
pursuant to section 35(e) of this clause, or deliberate submission of falsified data, may be
enforced by the CO through imposition of penalties, including monetary fines of 5% of the
total amount of the direct and indirect labor costs of the contract. The Contractor shall make
payment to DOES. The Contractor may appeal to the D.C. Contract Appeals Board as
provided in this contract any decision of the CO pursuant to this section 35(h).

The provisions of sections 35(d) through 35(h) of this clause do not apply to nonprofit
organizations.

36. Section 504 of the Rehabilitation Act of 1973, as amended:

During the performance of the contract, the Contractor and any of its subcontractors shall comply
with Section 504 of the Rehabilitation Act of 1973, as amended. This Act prohibits discrimination
against disabled people in federally funded programs and activities. See 29 U.S.C. § 794 ef segq.

37. Americans With Disabilities Act of 1990 (ADA):

During the performance of this contract, the Contractor and any of its subcontractors shall comply
with the ADA. The ADA makes it unlawful to discriminate in employment against a qualified
individual with a disability. See 42 U.S.C. §12101 et seq.

38. Way to Work Amendment Act of 2006:

(a)

Except as described in section 38(h) of this clause, the Contractor shall comply with Title I
of the Way to Work Amendment Act of 2006, effective June 8, 2006 (D.C. Law 16-118,
D.C. Official Code §2-220.01 ef seq.) (“Living Wage Act of 2006™), for contracts for
services in the amount of $100,000 or more in a 12-month period.
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(e)

®
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(b)

The Contractor shall pay its employees and subcontractors who perform services under the
contract no less than the current living wage published on the OCP website at
www.ocp.dc.gov.

The Contractor shall include in any subcontract for $15,000 or more a provision requiring
the subcontractor to pay its employees who perform services under the contract no less than
the current living wage rate.

The DOES may adjust the living wage annually and the OCP will publish the current living
wage rate on its website at www.ocp.de.gov.

The Contractor shall provide a copy of the Fact Sheet attached to the contract to each
employee and subcontractor who performs services under the contract. The Contractor shall
also post the Notice attached to the contract in a conspicuous place in its place of business.
The Contractor shall include in any subcontract for $15,000 or more a provision requiring
the subcontractor to post the Notice in a conspicuous place in its place of business.

The Contractor shall maintain its payroll records under the contract in the regular course of
business for a period of at least three (3) years from the payroll date, and shall include this
requirement in its subcontracts for $15,000 or more under the contract.

The payment of wages required under the Living Wage Act of 2006 shall be consistent with
and subject to the provisions of D.C. Official Code §32-1301 ef seq.

The requirements of the Living Wage Act of 2006 do not apply to:

(1)  Contracts or other agreements that are subject to higher wage level determinations
required by federal law;

(2)  Existing and future collective bargaining agreements, provided, that the future
collective bargaining agreement results in the employee being paid no less than the
established living wage;

(3)  Contracts for electricity, telephone, water, sewer or other services provided by a
regulated utility;

©)) Contracts for services needed immediately to prevent or respond to a disaster or
eminent threat to public health or safety declared by the Mayor;

(5)  Contracts or other agreements that provide trainees with additional services
including, but not limited to, case management and job readiness services; provided
that the trainees do not replace employees subject to the Living Wage Act of 2006;

(6)  Anemployee under 22 years of age employed during a school vacation period, or
enrolled as a full-time student, as defined by the respective institution, who is in high
school or at an accredited institution of higher education and who works less than 25

hours per week; provided that he or she does not replace employees subject to the
Living Wage Act of 2006;

(7 Tenants or retail establishments that occupy property constructed or improved by
receipt of government assistance from the District of Columbia; provided, that the
tenant or retail establishment did not receive direct government assistance from the
District;

(8)  Employees of nonprofit organizations that employ not more than 50 individuals and
qualify for taxation exemption pursuant to section 501(c)(3) of the Internal Revenue
Code of 1954, approved August 16, 1954 (68A Stat. 163; 26 U.S.C. § 501(c)(3));

SCP. 32




July 2010

®

(9)  Medicaid provider agreements for direct care services to Medicaid recipients,
provided, that the direct care service is not provided through a home care agency, a
community residence facility, or a group home for mentally retarded persons as those
terms are defined in section 2 of the Health-Care and Community Residence Facility,
Hospice, and Home Care Licensure Act of 1983, effective February 24, 1984 (D.C.
Law 5-48; D.C. Official Code § 44-501); and

(10)  Contracts or other agreements between managed care organizations and the Health
Care Safety Net Administration or the Medicaid Assistance Administration to
provide health services.

The Mayor may exempt a contractor from the requirements of the Living Wage Act of 2006,
subject to the approval of Council, in accordance with the provisions of Section 109 of the
Living Wage Act of 2006.

39. Contracts that Cross Fiscal Years:

Continuation of this contract beyond the current fiscal year is contingent upon future fiscal appropriations.

40. Confidentiality of Information:

The Contractor shall keep all information relating to any employee or customer of the District in absolute
confidence and shall not use the information in connection with any other matters; nor shall it disclose any
such information to any other person, firm or corporation, in accordance with the District and federal laws
governing the confidentiality of records.

41. Time:

Time, if stated in a number of days, will include Saturdays, Sundays and holidays, unless otherwise stated

herein.

42. Rights in Data:

(a)

(b)

(©

“Data,” as used herein, means recorded information, regardless of form or the media on
which it may be recorded. The term includes technical data and computer software. The
term does not include information incidental to contract administration, such as financial,
administrative, cost or pricing, or management information.

The term “Technical Data”, as used herein, means recorded information, regardless of form
or characteristic, of a scientific or technical nature. It may, for example, document research,
experimental, developmental or engineering work, or be usable or used to define a design or
process or to procure, produce, support, maintain, or operate material. The data may be
graphic or pictorial delineations in media such as drawings or photographs, text in
specifications or related performance or design type documents or computer printouts.
Examples of technical data include research and engineering data, engineering drawings and
associated lists, specifications, standards, process sheets, manuals, technical reports, catalog
item identifications, and related information, and computer software documentation.
Technical data does not include computer software or financial, administrative, cost and
pricing, and management data or other information incidental to contract administration.
The term “Computer Software”, as used herein means computer programs and computer
databases. “Computer Programs”, as used herein means a series of instructions or
statements in a form acceptable to a computer, designed to cause the computer to execute an
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¢
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operation or operations. "Computer Programs” include operating systems, assemblers,
compilers, interpreters, data management systems, utility programs, sort merge programs,
and automated data processing equipment maintenance diagnostic programs, as well as
applications programs such as payroll, inventory control and engineering analysis programs.
Computer programs may be either machine-dependent or machine-independent, and may be
general purpose in nature or designed to satisfy the requirements of a particular user.

The term "computer databases”, as used herein, means a collection of data in a form capable
of being processed and operated on by a computer.

All data first produced in the performance of this Contract shall be the sole property of the
District. The Contractor hereby acknowledges that all data, including, without limitation,
computer program codes, produced by Contractor for the District under this Contract, are
works made for hire and are the sole property of the District; but, to the extent any such data
may not, by operation of law, be works made for hire, Contractor hereby transfers and
assigns to the District the ownership of copyright in such works, whether published or
unpublished. The Contractor agrees to give the District all assistance reasonably necessary
to perfect such rights including, but not limited to, the works and supporting documentation
and the execution of any instrument required to register copyrights. The Contractor agrees
not to assert any rights in common law or in equity in such data. The Contractor shall not
publish or reproduce such data in whole or in part or in any manner or form, or authorize
others to do so, without written consent of the District until such time as the District may
have released such data to the public.

The District will have restricted rights in data, including computer software and all
accompanying documentation, manuals and instructional materials, listed or described in a
license or agreement made a part of this contract, which the parties have agreed will be
furnished with restricted rights, provided however, notwithstanding any contrary provision
in any such license or agreement, such restricted rights shall include, as a minimum the right
to:

(1)  Use the computer software and all accompanying documentation and
manuals or instructional materials with the computer for which or with which
it was acquired, including use at any District installation to which the
computer may be transferred by the District;

(2)  Use the computer software and all accompanying documentation and
manuals or instructional materials with a backup computer if the computer
for which or with which it was acquired is inoperative;

3) Copy computer programs for safekeeping (archives) or backup purposes; and
modify the computer software and all accompanying documentation and
manuals or instructional materials, or combine it with other software, subject
to the provision that the modified portions shall remain subject to these
restrictions.

The restricted rights set forth in section 42(f) of this clause are of no effect unless

(1)  the data is marked by the Contractor with the following legend:

“RESTRICTED RIGHTS LEGEND

Use, duplication, or disclosure is subject to restrictions stated in Contract
No. with (Contractor’s Name)”, and
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(h)

)

(k)

0

(m)

2) If the data is computer software, the related computer software
documentation includes a prominent statement of the restrictions applicable
to the computer software. The Contractor may not place any legend on the
computer software indicating restrictions on the District’s rights in such
software unless the restrictions are set forth in a license or agreement made a
part of the contract prior to the delivery date of the software. Failure of the
Contractor to apply a restricted rights legend to such computer software shall
relieve the District of liability with respect to such unmarked software.

In addition to the rights granted in section 42(f) of this clause, the Contractor hereby grants
to the District a nonexclusive, paid-up license throughout the world, of the same scope as
restricted rights set forth in section 42(f) of this clause, under any copyright owned by the
Contractor, in any work of authorship prepared for or acquired by the District under this
contract. Unless written approval of the Contracting Officer is obtained, the Contractor shall
not include in technical data or computer software prepared for or acquired by the District
under this contract any works of authorship in which copyright is not owned by the
Contractor without acquiring for the District any rights necessary to perfect a copyright
license of the scope specified in the first sentence of this paragraph.

Whenever any data, including computer software, are to be obtained from a subcontractor
under this contract, the Contractor shall use this clause 42, Rights in Data, in the
subcontract, without alteration, and no other clause shall be used to enlarge or diminish the
District’s or the Contractor’s rights in that subcontractor data or computer software which is
required for the District.

For all computer software furnished to the District with the rights specified in section 42(e),
the Contractor shall furnish to the District, a copy of the source code with such rights of the
scope specified in section 42(e) of this clause. For all computer software furnished to the
District with the restricted rights specified in section 42(f), the District, if the Contractor,
either directly or through a successor or affiliate shall cease to provide the maintenance or
warranty services provided the District under this contract or any paid-up maintenance
agreement, or if Contractor should be declared bankrupt or insolvent by a court of competent
jurisdiction, shall have the right to obtain, for its own and sole use only, a single copy of the
then current version of the source code supplied under this contract, and a single copy of the
documentation associated therewith, upon payment to the person in control of the source
code the reasonable cost of making each copy.

_ The Contractor shall indemnify and save and hold harmless the District, its officers, agents

and employees acting within the scope of their official duties against any liability, including
costs and expenses, (i) for violation of proprietary rights, copyrights, or rights of privacy,
arising out of the publication, translation, reproduction, delivery, performance, use or
disposition of any data furnished under this contract, or (ii) based upon any data furnished
under this contract, or based upon libelous or other unlawful matter contained in such data.

Nothing contained in this clause shall imply a license to the District under any patent, or be
construed as affecting the scope of any license or other right otherwise granted to the
District under any patent.

Sections 42(f), 42(g), 42(h), 42(k) and 42(1) of this clause are not applicable to material
furnished to the Contractor by the District and incorporated in the work furnished under .
contract, provided that such incorporated material is identified by the Contractor at the time
of delivery of such work.
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43. Other Contractors:

The Contractor shall not commit or permit any act that will interfere with the performance of work by
another District contractor or by any District employee.

44. Subcontracts:

The Contractor hereunder shall not subcontract any of the Contractor’s work or services to any
subcontractor without the prior written consent of the CO. Any work or service so subcontracted shall be
performed pursuant to a subcontract agreement, which the District will have the right to review and
approve prior to its execution by the Contractor. Any such subcontract shall specify that the Contractor and
the subcontractor shall be subject to every provision of this contract. Notwithstanding any such subcontract
approved by the District, the Contractor shall remain liable to the District for all Contractor's work and
services required hereunder.

45. Subcontracting Requirements:

(a) Mandatory Subcontracting Requirements

(1) Unless a waiver was granted, for all contracts in excess of $250,000, at least 35% of
the dollar volume shall be subcontracted to certified small business enterprises;
provided, however, that the costs of materials, goods, and supplies shall not be
counted towards the 35% subcontracting requirement unless such materials, goods |
and supplies are purchased from certified small business enterprises.

(2)  If there are insufficient qualified small business enterprises to completely fulfill the
requirement of section 45(a)(1) of this clause, then the subcontracting may be
satisfied by subcontracting 35% of the dollar volume to any certified business
enterprises; provided, however, that all reasonable efforts shall be made to ensure
that qualified small business enterprises are significant participants in the overall
subcontracting work.

(3) A prime contractor which is certified as a small, local or disadvantaged business
enterprise shall not be required to comply with the provisions of sections 45(a)(1)
and 45(a)(2) of this clause.

(b) Subcontracting Plan

If the prime contractor is required by law to subcontract under this contract, it must subcontract at
least 35% of the dollar volume of this contract in accordance with the provisions of section 45(a) of
this clause. The prime contractor responding to this solicitation which is required to subcontract
shall be required to submit with its proposal, a notarized statement detailing its subcontracting plan.
Proposals responding to this RFP shall be deemed nonresponsive and shall be rejected if the offeror
is required to subcontract, but fails to submit a subcontracting plan with its proposal. Once the plan
is approved by the CO, changes to the plan will only occur with the prior written approval of the
CO and the Director of DSLBD. Each subcontracting plan shall include the following:

(1) A description of the goods and services to be provided by SBEs or, if insufficient
qualified SBEs are available, by any certified business enterprises;

(2) A statement of the dollar value of the bid that pertains to the subcontracts to be
performed by the SBESs or, if insufficient qualified SBEs are available, by any
certified business enterprises;
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The names and addresses of all proposed subcontractors who are SBEs or, if
insufficient SBEs are available, who are certified business enterprises;

The name of the individual employed by the prime contractor who will administer
the subcontracting plan, and a description of the duties of the individual;

A description of the efforts the prime contractor will make to ensure that SBEgs, or, if
insufficient SBEs are available, that certified business enterprises will have an
equitable opportunity to compete for subcontracts;

In all subcontracts that offer further subcontracting opportunities, assurances that the
prime contractor will include a statement, approved by the contracting officer, that
the subcontractor will adopt a subcontracting plan similar to the subcontracting plan
required by the contract;

Assurances that the prime contractor will cooperate in any studies or surveys that
may be required by the contracting officer, and submit periodic reports, as requested
by the contracting officer, to allow the District to determine the extent of compliance
by the prime contractor with the subcontracting plan;

A list of the type of records the prime contractor will maintain to demonstrate
procedures adopted to comply with the requirements set forth in the subcontracting
plan, and assurances that the prime contractor will make such records available for
review upon the District’s request; and

A description of the prime contractor’s recent effort to locate SBEs or, if insufficient
SBEs are available, certified business enterprises, and to award subcontracts to them.

() Subcontracting Plan Compliance Reporting.

If the Contractor has an approved subcontracting plan required by law under this contract, the
Contractor shall submit to the CO and the Director of DSLBD, no later than the 21* of each month
following execution of the contract, a Subcontracting Plan Compliance Report to verify its
compliance with the subcontracting requirements for the preceding month. The monthly
subcontracting plan compliance report shall include the following information:

®
@
&)

@
®)
(©6)

™

The dollar amount of the contract or procurement;
A brief description of the goods procured or the services contracted for;

The name of the business enterprise from which the goods were procured or services
contracted;

Whether the subcontractors to the contract are currently certified business
enterprises;

The dollar percentage of the contract awarded to SBEs, or if insufficient SBEs, to
other certified business enterprises:

A description of the activities the Contractor engaged in, in order to achieve the
subcontracting requirements set forth in its plan; and

A description of any changes to the activities the Contractor intends to make by the
next month to achieve the requirements set forth in its plan.

(d) Enforcement and Penalties for Breach of Subcontracting Plan

M

If during the performance of this contract, the Contractor fails to comply with its
approved subcontracting plan, and the CO determines the Contractor’s failure to bea
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material breach of the contract, the CO shall have cause to terminate the contract
under the default provisions at clause 8 Default hereof.

(2)  There shall be a rebuttable presumption that a contractor willfully breached its
approved subcontracting plan if the contractor (i) fails to submit any required
monitoring or compliance report; or (ii) submits a monitoring or compliance report
with the intent to defraud.

(3) A contractor that is found to have willfully breached its approved subcontracting
plan for utilization of certified business enterprises in the performance of a contract
shall be subject to the imposition of penalties, including monetary fines of $15,000
or 5% of the total amount of the work that the contractor was to subcontract to
certified business enterprises, whichever is greater, for each such breach.

46. Equal Emplovment Opportunity:

In accordance with the District of Columbia Administrative Issuance System, Mayor’s Order 85-85 dated
June 10, 1985, the forms for completion of the Equal Employment Opportunity Information Report are
incorporated in the contract. An award cannot be made to any offeror who has not satisfied the equal
employment requirements.

47. Contracts in Excess of One Millions Dollars:
Any contract in excess of $1,000,000 shall not be binding or give rise to any claim or demand against the
District until approved by the Council of the District of Columbia and signed by the CO.

48. Governing Law:

This contract, and any disputes arising out of or related to this contract, shall be governed by, and construed
in accordance with, the laws of the District of Columbia.

SCP. 38




